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United States District Court Western District of 
Washington, Northern Division 


No. 2617 


PAUL D. MACKIE and JOSEPH H. LEWIS, 
d/b/a Mackie & Lewis, 
Plaintiffs, 
VS. 


NORTHERN PACIFIC RAILWAY COMPANY, 
a Corporation, 
Defendant. 


COMPLAINT 


Comes now plaintiffs and for cause of action 
against the defendant, complain and allege as fol- 
lows: 

Jt. 

That plaintiffs, Paul D. Mackie and Joseph H. 
Lewis, at all times herein mentioned have been and 
now are residents of the State of Washington and 
co-partners doing business as Mackie & Lewis with 
their principal office and place of business in Seattle, 
Washington, within the jurisdiction of this court. 


II. 

That the defendant is a corporation duly organ- 
ized and existing under and by virtue of the laws 
of the State of Minnesota, engaged as a common 
carrier in the interstate transportation of freight 
and passengers for hire; that said defendant re- 
eeives property for transportation from points 
within the State of Washington to points in other 
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States and maintains tracks and facilities within 
the jurisdiction of this court. 


IDA 
That this court has jurisdiction of the parties 
and subject matter of this cause pursuant to part I 
of the Interstate Commerce Act as amended, 49 
USCA, Section 1, et seq.; that defendant, as a com- 
mon carrier, is subject to the provisions of 49 
USCA, 20 (11) of said Act. 


Ly. 

That on or about the 4th day of March, 1949, 
plaintiff by and through its agent, Tacoma Plywood 
Corporation, a corporation, delivered to defendant 
for shipment from Tacoma, Washington, to Phoenix, 
Arizona, one carload of Douglas Fir Plywood; that 
plaintiff thereupon became, and now is, the holder 
of the Bill of Lading therefor; that defendant ac- 
cepted and received said property for transporta- 
tion and did transport the same from Tacoma, 
Washington, to Phoenix, Arizona; that said ship- 
ment arrived in Phoenix, Arizona, on or about the 
12th day of March, 1949, with all bracing torn loose 
and the plywood battered, split, broken and dam- 
aged; that the consignee of said shipment, J. D. 
Halstead of Phoenix, Arizona, refused to accept the 
same in said damaged condition and plaintiffs were 
required to and did, in mitigation of damages, cause 
the said plywood to be unloaded and sold in the 
open market for the best available price then and 
there obtaining; that the total net sum so received 
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for said damaged carload of plywood was the sum 
of $3,905.41; that the total net sum plaintiffs would 
have received from said consignee but for the in- 
jury to said goods was the sum of $5,083.22; that 
by reason of the foregoing, plaintiffs have suffered 
damage in the sum of $1,177.81. 


Ve 

That upon the date of arrival of said shipment 
at Phoenix, Arizona, as hereinabove pleaded, said 
damaged shipment was then and there thoroughly 
imspected by defendant’s agents; that immediately 
thereafter and in the month of May, 1949, and 
again in June, 1949, plaintiff, Paul D. Mackie, dis- 
cussed the matter of said damage in detail with one 
of defendant’s then claim agents in Seattle, Mr. 
F. J. Taft; that by reason of said inspection and 
advice from its agents and from plaintiffs, defend- 
ant knew, immediately upon the arrival of said 
shipment, that it had damaged said shipment and 
said defendant then had at least as much, if not 
more, knowledge in relation to said damage than 
plaintiffs and at all times herein mentioned had 
or was chargeable with actual knowledge of all the 
conditions as to said damage. 


WAL, 

That on the second day of February, 1950, plain- 
tiffs filed written claim for said damages with 
defendant in Seattle. Washington; that said claim 
was by defendant on the 23rd day of February, 
1950, and again on the 27th dav of February, 1950, 
denied. 
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Wherefore, plaintiffs pray that they have judg- 
ment against the defendant in the sum of $1,177.81, 
together with interest thereon at 6% per annum 
from and after the 12th day of March, 1949, until 
paid and for their costs and disbursements taxable 
herein. 

RUMMENS, GRIFFIN & SHORT, 
Attorneys for Plaintiffs. 


State of Washington, 
County of King—ss. 


Paul D. Mackie, being first duly sworn, on oath 
deposes and says: 

That he is one of the plaintiffs above-named; that 
he has read the foregoing Complaint, knows the 
contents thereof and believes the same to be true. 


/s/ PAUL D. MACKIE. 
Subseribed and sworn to before me this 1st day 
of September, 1950. 


/s/ KENNETH P. SHORT, 
Notary Public in and for the State of Washington, 
residing at Seattle. 


[Endorsed]: Filed September 5, 1950. 
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District Court of the United States for the Western 
District of Washington, Northern Division 
Civil Action File No. 2617 


PAUL D. MACKIE and JOSEPH H. LEWIS, 
d/b/a Mackie & Lewis, 
Plaintiffs, 
VS. 


NORTHERN PACIFIC RAILWAY COMPANY, 
a Corporation, 
Defendant. 


SUMMONS IN A CIVIL ACTION 

To the above-named Defendant: Northern Pacific 
Railway Company, a corporation. 

You are hereby summoned and required to serve 
upon Rummens, Griffin & Short, plaintiff’s at- 
torneys, whose address is 1107 American Building, 
Seattle, Washington, an answer to the complaint 
which is herewith served upon you within 20 days 
after service af this summons upon you, exclusive 
of the day of service. If you fail to do so, Judgment 
by default will be taken against you for the relief 
demanded in the complaint. 

Dated: September 5, 1950. 

[Seal ] MILLARD P. THOMAS, 

Clerk of Court. 


By /s/ LOIS M. STOLSEN, 
Deputy Clerk. 


Return on Service of Writ attached. 
Received September 5, 1950. 
FRndorsed}: Filed September 7, 1950. 
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STIPULATION 


Whereas the time to answer plaintiffs’ complaint 
will expire on the 26th day of September, 1950; 

Now, Therefore, It Is Hereby Stipulated by and 
between the parties hereto, by and through their 
respective attorneys of record, that the defendant 
may have to and including the 9th day of October, 
1950, in which to file its answer. 


Dated this 26th day of September, 1950. 


/s/ KENNETH P. SHORT, 
Of Attorneys for Plaintiffs. 


/s/ ROSCOE KRIER, 
Of Attorneys for Defendant. 


[Endorsed]: Filed September 26, 1950. 


[Title of District Court and Cause. ] 


ORDER GRANTING ADDITIONAL TIME 
TO ANSWER 


Comes now on for hearing the stipulation of the 
above-named patties for an extension of time, and 
it appearing to the court that the time for the 
defendant to answer will expire on the 26th day 
of September, 1950, and that the parties have 
stipulated that the defendants may have to and 
including the 9th day of October, 1950, in which 
to file its answer; 
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Now, Therefore, good cause having been shown 
and the court being fully advised in the premises; 

It Is Hereby Ordered that the defendant may 
have to and including the 9th day of October, 1950, 
to file its answer herein. 


Done and Dated in Open Court this 26th day of 
September, 1950. 


/s/ JOHN C. BOWEN, 
Judge. 
Presented by: 


/s/ ROSCOE KRIER, 
Of Attorneys for Defendant. 
Approved by: 


/s/ KENNETH P. SHORT, 
Of Attorneys for Plaintiff. 


[Endorsed]: Filed September 26, 1950. 


[Title of District Court and Cause. ] 


ANSWER 


Comes now the defendant and for answer to 
plaintiffs’ complaint admit and denies as follows: 


ip 
The defendant admits the allegations contained 
in paragraph I of plaintiffs’ complaint. 


Tt 
The defendant admits the allegations contained 
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in paragraph II of plaintiffs’ complaint, except 
it denies that it is a corporation organized under 
the laws of the State of Minnesota. 


IIl. 
The defendant admits the allegations contained 
in paragraph IJI of plaintiffs’ complaint. 


IV. 

The defendant denies the allegations contained 
in paragraph IV of plaintiffs’ complaint, except 
that it admits that on the 4th day of March, 1949, 
the Tacoma Plywood Corporation delivered to the 
defendant for shipment from Tacoma, Washington, 
to Phoenix, Arizona, one carload of Douglas Fir 
Plywood, that said shipment was transported from 
Tacoma, Washington, to Phoenix, Arizona, and that 
said shipment arrived at Phoenix, Arizona, on or 
about the 12th day of March, 1949. The defendant 
denies that the plaintiff has been damaged in the 
sum of $1,177.81, or in any sum or amount what- 
soever, as in said complaint alleged or otherwise. 


vee 
The defendant denies the allegations contained 
in paragraph V of plaintiffs’ complaint except as 
may be hereinafter admitted. 


Va 
The defendant admits the allegations contained 
in paragraph VI of plaintiff’s complaint. 
For a Further and Separate Answer and De- 
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fense to plaintiffs’ complaint, the defendant alleges 
the following facts: 
I. 

That during all times herein and in said complaint 
mentioned, the Northern Pacific Railway Company 
was a railroad corporation engaged in the business 
of a common carrier by railroad both interstate and 
intrastate commerce in the State of Washington and 
other States, and subject to Part | of the Act of Con- 
gress approved February 4, 1887, entitled ‘‘An Act 
to Regulate Commeree”’ (United States Code An- 
notated, Title 49, Chapters 1 and 2) and acts amend- 
atory thereof and supplemental thereto. 


igi. 

That during the times herein and in said com- 
plaint mentioned, the Southern Pacific Company 
was a railroad corporation engaged in the business 
of a common earrier by railroad in both interstate 
and intrastate commerce in the States of Oregon, 
California and Arizona, and other States, and eon- 
nects with the defendant herein. 

That at said times said Southern Pacific Com- 
pany and the defendant formed a through connect- 
ing hne of common carrier railroad in interstate 
commerce between the city of Tacoma in the State 
of Washington and the city of Phoenix in the State 
of Arizona. 

Jie 

That on or about the 4th day of March, 1949, 
the Tacoma Plywood Corporation, as shipper, de- 
livered to the defendant herein one carload of ply- 
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wood to be transported by it and the said Southern 
Pacific Company, as connecting carrier, to the city 
of Phoenix, Arizona, and there delivered to the 
consignee, one J. D. Halstead. 


ye 
That said shipment was so delivered to and re- 
ceived by the defendant herein for such transpor- 
tation under and pursuant to a written contract and 
agreement then and there made and entered into 
by and between said shipper and the said defendant, 
as provided and authorized by law and the lawful 
tariffs then in effect and applicable to such inter- 
state transportation, and in consideration of the 
payment by said shipper of the lawful tariff charges 
therefor. 
V. 
That said bill of lading or contract of carriage 
provided, among other things: 

Sec. 2 (b) As a condition precedent to re- 
covery, claims must be filed in writing with the 
receiving or delivering carrier, or carrier issu- 
ing this bill of lading, or carrier on whose line 
the loss, damage, injury or delay occurred, 
within nine months after delivery of the prop- 
erty (or, in case of export traffic, within nine 
months after delivery at port of export) or, 
in case of failure to make delivery, then within 
nine months after a reasonable time for de- 
livery has elapsed; and suits shall be insti- 
tuted against any carrier only within two vears 
and one day from the day when notice in 
writing is given by the carrier to the claim- 
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ant that the carrier has disallowed the claim 
or any part or parts thereof specified in the 
notice. Where claims are not filed or suits are 
not instituted thereon in accordance with the 
foregoing provisions, no carrier hereunder 
shall be liable, and sueh claims will not be 
paid.”’ 


That the plywood hereinabove deseribed was de- 
livered to the consignee in accordance with the 
terms of the above-mentioned contract and bill of 
lading on the 14th day of March, 1949. 


VAL 

That the plaintiffs above-named altogether failed 
and neglected to file their claim in writing in ac- 
cordance with Section 2(b) of said bill of lading 
and contract of cartiage, as above quoted and set 
forth, until the 2nd day of February, 1950, at which 
time more than nine months had expired since the 
delivery of said plywood. 


Wherefore the defendant, having fully answered 
plaintiffs’ complaint, demands that the same be dis- 
missed and that the defendant be allowed to go 
hence with its costs and disbursements incurred and 
expended herein. 


/s/ DEAN H. EASTMAN, 
/s/ ROSCOE KRIER, 
Attorneys for Defendant. 


Receipt of copy acknowledged. 
[Endorsed]: Filed October 9, 1950. 
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REPLY 


Comes now plaintiffs and for Reply to the Affirma- 
tive Defense of the defendants, admit, deny and 
allege as follows: 

le 

Ags to Paragraphs I and II of said Affirmative 

Defense, plaintiffs admit the same. 


i. 

As to Paragraph III thereof, plaintiffs deny the 
same except those portions thereof as are pleaded 
in plaintiffs’ Complaint. 

Ter. 

As to Paragraph IV, plaintiffs admit that said 
shipment was delivered to defendant under and pur- 
suant to a written contract and agreement then and 
there made and entered into by and between the 
shipper and defendant, as provided and authorized 
by law and the lawful tariffs then in effect and ap- 
plicable to such interstate transportation, and deny 
each and every other allegation therein contained. 


LV. 

As to Paragraph V, plaintiffs admit the first sen- 
tence of said Paragraph in its entirety, admit that 
the plywood therein described was delivered to the 
consignee on the 14th day of March, 1949, and denies 
each and every other allegation therein contained. 


us. Paul D. Mackic, et al. 15 


V. 

As to Paragraph VI, plaintiffs admit that they 
filed a claim in writing on the 2nd day of February, 
1950, with the defendant at which time more than 
nine months had expired since the delivery of said 
plywood and deny each and every other allegation 
therein contained. 


Wherefore, having fully replied, plaintiffs pray 
that they have judgment in accordance with the 
demand of their complaint. 


/s/ RUMMENS, GRIFFIN & 
SHORT, 
Attorneys for Plaintiffs. 


Receipt of copy acknowledged. 


[Endorsed]: Filed October 13, 1950. 


[Title of District Court and Cause. ] 


PRE-TRIAL ORDER 


The above-entitled action having come on reg- 
ularly for a pre-trial conference at Seattle, Wash- 
ington, on the 17th day of May, 1951, before the un- 
dersigned Judge of the above-entitled court, and 
both parties appearing by their respective attorneys 
of record, and after hearing statements of counsel 
and being fully advised in the premises, the follow- 
ing pre-trial order was settled: 
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Admitted Facts 


(1) Plaintiffs, Pau] D. Mackie and Joseph H. 
Lewis, at all times herein mentioned were residents 
of the State of Washington and co-partners doing 
business as Mackie & Lewis, with their principal 
office and place of business in Seattle, Washington. 


(2) The defendant, Northern Pacific Railway 
Company, was at all times herein mentioned a cor- 
poration organized and existing under the laws of 
the State of Wisconsin, and engaged in the business 
of a common ¢arrier by railroad in both interstate 
and intrastate cominerce in the State of Washington 
and other States, subject to Part I of the Act of 
Congress approved February 4, 1887, entitled ‘‘An 
Act to Regulate Commerece’’ (United States Code 
Annotated, Title 49, Chapters 1 and 2) and acts 
amendatory thereof and supplemental thereto. 


(3) The above-entitled court has jurisdiction of 
the parties and subject matter of this cause pursuant 
to Part I of the Interstate Commerce Act as 
amended (49 U.S.C.A., Section 1 et seq.). 


(4) The Southern Pacific Company was at all 
times herein mentioned a railroad corporation en- 
gaged in the business of a common carrier by rail- 
road in both interstate and intrastate commerce in 
the States of Oregon, California and Arizona, and 
other States, and connects with the defendant herein, 
and that the said Southern Pacific Company’s rails 
and the defendant’s rails formed a through connect- 
ing line of common carrier railroad in interstate 
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commerce between the city of Tacoma in the State 
of Washington and the city of Phoenix in the State 
of Arizona. 


(5) On or about the 4th day of March, 1949, the 
Tacoma Plywood Corporation, as shipper, delivered 
to the defendant herein one carload of plywood to 
be transported by it and the said Southern Pacific 
Company, as connecting carrier, to the city of 
Phoenix, Arizona, and there delivered to the con- 
signee, one J. D. Halstead. 


(6) Said shipment was delivered to and received 
by the defendant herein for transportation under 
and pursuant to a written contract made and en- 
tered into by and between said shipper and the de- 
fendant, as provided and authorized bv law and the 
lawful tariffs then in effect and applicable to such 
interstate transportation. 


(7) Said bill of lading or contract of carriage 
provided, among other things: 

‘Sec. 2(b) As a condition precedent to re- 
covery, claims must be filed in writing with the 
receiving or delivering carrier, or carrier issuing 
this bill of lading, or carrier on whose line the 
loss, damage, injury or delay occurred, within 
nine months after delivery of the property (or, 
in case of export traffic, within nine months 
after delivery at port of export) or, in case of 
failure to make delivery, then within nine 
months after a reasonable time for delivery has 
elapsed; and suits shall be instituted against anv 
carrier only within two years and one day from 
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the dav when notice in writing is given by the 
carrier to the claimant that the carrier has dis- 
allowed the claim or any part or parts thereof 
specified in the notice. Where claims are not 
filed or suits are not instituted thereon im ac- 
cordance with the foregoing provisions, no 
carrier hereunder shall be Hable, and such claims 
will not be paid.’”’ 


That the plywood hereinabove described was de- 
livered to the consignee in accordance with the terms 
of the above-mentioned contract and bill of lading 
on the 12th day of Mareh, 1949. 


(8) Said bill of lading, above described, has been 
assigned by the said Tacoma Plywood Corporation 
to the plaintiffs herem, and that the plaintiffs are 
now the lawful holders thereof. 


(9) That on the date of arrival of said shipment 
at Phoenix, Arizona, an employe of the Southern 
Pacifie Company, one W. G. Howell, inspected the 
said shipment and made a written report of the 
results of his inspection to the consignee and said 
Southern Pacifie Company. That said written report 
provides, among other things, 

‘“fixtent of damage not known. Consignee 
will call for final inspection.”’ 


and that neither the consignee nor the plaintiffs 
herein called for a final inspection, and that no 
further inspection was made by the agents or em- 
ploves of the Southern Pacifie Company. 
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(10) That when said shipment arrived at point 
of destination, the bracing was broken and the load 
shifted from both ends toward the middle. 


(11) That the said consignee, J. D. Halstead, 
refused to accept said shipment, and the plaintifts 
herein, through their agents, disposed of the plywood 
contained in said shipment to their best advantage, 
and that said plaintiffs suffered a net loss of $1,- 
177.71, including special damages. 


(12) The matter of this claim was discussed by 
the plaintiff, Pan] D. Mackie, during the month of 
May, 1949, and again in the month of June, 1949, 
with Mr. F. J. Taft, who was at that time the Chief 
Clerk in the Freight Claim Department of the de- 
fendant. During these conversations the said plain- 
tiff advised the said F. J. Taft of his intention to 
file a claim, and further advised that formal claim 
was delaved by inability to complete a deal and de- 
termine the exact loss. 


(13) Plaintiffs above named filed a written claim 
for their damage with the defendant, in Seattle, 
Washington, on the 2nd day of February, 1950, at 
which time more than nine months had expired 
since the dehvery of said shipment of plywood as 
aforesaid, and that said claim was denied by the de- 
fendant on the 23rd day of February, 1950. 


Plaintiffs’ Contentions of Fact 


That by reason of the inspection by the Southern 
Pacific Company and advice from the defendant’s 
agents and from the plaintiffs, the defendant knew 
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immediately after the arrival of the shipment above 
described that it had damaged said shipment, and 
the defendant then had as much, if not more, knowl- 
edge in relation to said damage as the plaintiffs, and 
at all times herein mentioned had or was chargeable 
with actual knowledge of all the conditions as to 
said damage. 


Defendant’s Contention of Fact 


At no time before the plaintiffs filed thei claim 
on February 2, 1950, did the defendant or its con- 
necting carrier know the extent of the damage to 
plaintiffs’ shipment, 1f any. 


Plaintiffs’ Contentions of Law 
By reason of the foregoing, Section 2(b) of the 
bill of lading and contract of carriage has been com- 
plied with by the plaintiffs. Under the foregoing 
circumstances it was not necessary for the plain- 
tiffs to file a formal written claim. 


Defendant’s Contentions of Law 


(1) The failure of a shipper to file a written 
claim for damage to his shipment within the time 
prescribed by the contract is a violation thereof. 


(2) <A shipper’s oral notice to the carrier that 
he intends to file a claim of loss is not compliance 
with the terms of the contract. 


(3) Under the Interstate Commerce Act the 
parties may not waive or ignore a valid provision of 
the contract under which the shipment was made. 


vs. Paul D. Mackie, et al. 21 


Exhibits 
The following exhibits were offered and identified 
by both parties: 


(1) Copy of the bill of lading and contract of 
carriage under which the herein described shipment 
moved. It is stipulated between the parties that this 
copy may be substituted for the original. 


(2) Inspection report dated 3/12/49, signed by 
W. G. Howell, an emplove of the Southern Pacifie 
Company, with typewritten copy attached. 


(3) <A letter dated February 2, 1950, signed 
Mackie & Lewis by P. D. Mackie, addressed to J. T. 
liorsley, Freight Claim Agent, Northern Pacitic 
Railway Company. (All the attachments referred to 
in this letter, except copy of railroad inspectors 
report (fexhibit 2) refer to damages and are there- 
fore not now material. ) 


(4) Letter dated February 23, 1950, signed by 
J.T. Horsley, Western Freight Claim Agent. North- 
ern Pacific Railway Company, addressed to Mackie 
& Lewis. 

(5) Letter dated February 24, 1950, signed by 
Mackie & Lewis by P. D. Mackie, addressed to J. T. 
Horsley, W.F.C.A., Northern Pacific Railway Com- 
pany. 

(6) Letter dated February 27, 1950, signed by 
J.T. Horsley, Western Freight Claim Agent, North- 
ern Pacific Railway Company, addressed to Mackie 
& Lewis. 
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Action by the Court 

The foregoing pre-trial order was approved by 
the parties, as evidenced by the signature of their 
counsel hereon, and this order is hereby entered as a 
result of which the pleadings pass out of the case. 
This pre-trial order shall not be amended except by 
agreement of the parties or to prevent manifest in- 
justice. 

Done in Open Court this 17th day of May, 1951. 

/s/ JOHN C. BOWEN, 
United States District Judge. 


Approved as to form: 


RUMMENS, GRIFFIN & 
SHORT, 


By /s/ KENNETH P. SHORT, 
Attorneys for Plaintiffs. 
/s/ DEAN H. EASTMAN, 


/s/ ROSCOE KRIER, 
Attorneys for Defendant. 
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lorm Domestic Straight Bill of . .ng, adopted by Carriers in Official, Southern, . -tern and Illinois Classification territories, 
March 15, 1922, as amended August 1, 1930 and June 15, 1941.) 


1 UNIFORM STRAIGHT BILL OF LADING — 
é pper's No 
ORIGINAL--Not Negotiable 


Agent’s No._____.__ 


NORTHERN PACIFIC RAILWAY COMPANY. 


VED, subject to the classifications and tarifis in e{ect ca tie date of the issue of this Bill of Lading, 
Tacoma, Vas iin:iton ae March ! i949 
TACOIL.A PLYTUCD CORPORATION 


rty described below, in apparent good order, axcept as noted (contents and condition of contents of packages unknown), marked, consigned, and destined as 
ley which said compasy (the word company being understood throughout this contract as meaning any person or corporation in possession of the property 
contract) agrees to carry to ite usual place of delivery at aaid destination, if on ite own road or its own water line. otherwise to deliver to another carrier on the 
aid destination. It ia mutually agreed, as to each earrier of all or any of said pronerty over all cr any portion of aaid route to destination, and as to eaeh party 
me interested in all or coy of aaid pro y, that avery service to be performed hereunder shall be aubject to all the conditions not prohibited by law, whether 
‘written, herein contained, including the conditions on back hereof. which are hereby agreed to by tha ahipper and aecepted for himeelf and his assigns. 


om ct street addresa of consignee—For purposes of notification =) 


CO gaan ge eccccoensceesncdlonncreaeencberectepoenet ee ut tneecbretpeeemeeeen eee. 
stion......Puioenix, Arizona BSS AR ENO [terttstoses enemas cael aed) County oleae ee ee ene, 
ee. | = as Tcl conc o ai EINR Nad od eo 2 ee 2 
ring Carrier............. UM oR es cree hd Car Initial SP. Car No. 05624 
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Exhibit No. 2 


salscom | a a) $-5836 
SOUTHERN PaCIFIC LINES OS&D # 
I INSPECTION OF DAMAGED FREIGHT 7340 # 
i Cex ae Ese | ght9_ 
pment geet SO! inspector Called___..o....|Date Inspected 


Car No. 


6562h 


Destination 


Last Waybilling Point* 


ack of this form for dehnition. 
mer Tacoma Pl: rood Caption J D Halstesa 
mmodity___"_______s— Case No. CdD pel. Orde Noo. 

roice Date____——C dDiscounts___ CO dDraayman SCS 
ute and Other References__.__————eesesesssssSsSSSSSSSSSS 


ww Condition of Containers on Delivery. 


NOTE: Complete Prior Transportation Reference is Required on Concealed Loss or Damage Claims. See 
xplanation on back of this form. Inspector shall request Consignee to complete and sign back of this form on 
ay damaged articles not packed at “‘Jast way billing point.” Where Packed? 


PRIOR—TRANSPORTATION REFERENCE 


Complete Route and Junctions 


ARTICLES Invoice Price 


Pewood ON | Fi 
___ eee ae ee 
[=a 


omc Sep 
{ 


Amount of Claim 


made of 2" x 
bracing broken * load tad 


ll Cue. 2 


show Disposition of Salvage SRO # 


This report is merely a statement of facts and not an acknowledgment of carrier's liability. F 
Claims for loss and damage must be made in writing to the carrier at point of delivery, or at point of origin, within 
ine months after delivery of the property, or in case of failure to make delivery, then within nine monthe after a 


easonable time for delivery has elapsed. ae es 
a7 “i G Howell 


Notice to Claimants: Inspector 

In event claim is made for this damage attach this report thereto. See back of this form for 
formation required in Support of Concealed Loss and Damage Claims’’ and questions to be 
swered by claimant. (Over) 
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EXHIBIT 3 


Mackie & Lewis 
Domestic—Export 
Forest Products 
American Building 
Seattle 4, U.S.A. 


February 2, 1950. 


J.T. Horsley, Freight Claim Agent, 
Northern Pacific Railway Company, 
Smith Tower, 

Seattle 4, Washington. 


Dear Sir: 

We wish to file our claim for loss due to damage 
to plywood shipped in car SP 65624 from Tacoma to 
Phoenix, Arizona, on March 3, 1949, as follows: 

This car was originally billed out to our customer 
at $5350.76 as per copy of original invoice attached. 
This was subject to a 5% commission, so the net 
amount of the invoice was $5083.22. The net amount 
of return on this shipment is $8905.41 as per state- 
ments attached. 

You will note in the final settlement of December 
12th that we did not allow all of the deductions 
Clumed im Hi aw lites letter of May 21st, 1949, 
and that the net amount on our settlement of De- 
cember 12th, which in addition to amounts shown in 
this letter of May 21st also includes $364.97, which 
was an agreed settlement of stock left on hand as of 
that date is $3031.51. This plus $873.90 from Cluer 
totals $3905.41, or the net amount received from 
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plywood on this car. This makes a loss on the ship- 
ment due to railroad errors of $1178.81. 

This shipment left Tacoma in good condition, well 
braced, and in proper shape to be shipped. It ar- 
rived in Phoenix with all bracing torn loose and with 
the plywood all battered and mixed in the car. As a 
result the customers to which it was shipped refused 
to accept and it was necessary to unload and resell. 
The above loss was incurred. We claim said amount 
from you. 

Papers attached to prove claim: 

Copy of Freight Bill. 

Copy of original invoice. 

Copy of letter of May 21st, 1949 (H. A. White). 

Copy of invoice of Nov. 7th, 1949 (Walter 
Cluer). 

Copy of final settlement December 12, 1949 (H. 
A. White). 

Four pictures of car and plywood at time of 
arrival. 

Copy of railroad inspectors report at time of 
arrival. 


Please let us have vour check to cover. 
Yours very truly, 


MACKIE & LEWIS, 
/s/ P.D. MACKIE. 
PDM/tl 


Received February 3, 1950. 
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EXHIBIT 4 


Northern Pacific Railway Company 
Freight Claim Office 
1020 Smith Tower 
Seattle 4, Wash. 


February 23, 1950. 
In Your Reply Please Quote 
Claim 389370 Desk 4 
Mackie & Lewis, 
American Building, 
Seattle 4, Washington. 


Attention: Mr. P. D. Mackie 


Gentlemen : 

] have reference to your claim of February 2, 
1950, which vou filed with our company for the sum 
of $1,178.81 and in connection with alleged damage 
to plywood from car SP 65624. 

The above car arrived Phoenix, Arizona, March 
14, 1949, and so delivered to J. D. Halstead. Un- 
doubtedly you are familiar with the fact that con- 
tract terms and conditions, uniform bill of lading, 
Section 2, Paragraph B provide that claims for 
loss and/or damage must be filed with carrier nine 
months after date of delivery of shipment in ques- 
tion. It was not until February 3, 1950, that we 
received your claim here in this office, nearly three 
months after the nine months’ filing period had 
expired. 

I have contacted the Southern Pacific agent at 
Phoenix with the thought in mind that consignee 
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mght possibly have submitted to the Southern 
Pacifie a notice of intention that a formal claim 
would be filed at a later date. Unfortunately, such is 
not the case and I, therefore, have no alternative 
but to respectfully decline vour claim and return all 
supporting papers. 


Yours truly, 


/s/ J.T. HORSLEY, 
Western Freight Claim Agent. 
WIG: jg 


Papers attached 
PNET 5 
Mackie & Lewis 
Domestie— Export 
Forest Products 


American Building 
Seattle 4, U.S.A. 


February 24, 1950. 
Jl Se ilorsleya wl CaN, 
Northern Pacific Railway Company, 
1020 Smith Tower, 
Seattle 4, Washington, 


Dear Sir: 

We cannot accept your refusal to consider our 
claim, your number 389370, on the technical ground 
that it was not filed within a time limit. 

This claim was discussed both over the phone and 
in person with Mr, Taft, who was in your depart- 
ment until he was retired late last vear. We advised 
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him of our intention to file such a claim and advised 
that formal] claim was delaved by inability to com- 
plete the deal and determine exact loss. At no time 
in these conversations were we advised of any time 
limit or of any necessity for making our notice a 
written one, nor did we read the fine print on the 
back of the bill of lading. 

We believe that this constitutes proper notice 
and that our claim should be eonsidered on its 
merits. As a matter of fact, the filing of this claim 
was made as soon as possible after the actual loss 
was determined, and the claim should be considered 
on its merits under any conditions. This is ob- 
viously a loss occasioned by railroad failure, and 
should be compensated. 

We are returning the papers attached and ask 
that you mail us your check to cover. 


Yours verv truly, 
MACKIE & LEWIS, 
By 7s/ P. DAMACKIE. 
PDN. 1) 


Received February 27, 1950. 
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EXHIBIT 6 


Northern Pacific Railway Company 
Freight Claim Office 
1020 Smith Tower 
Seattle 4, Wash. 


February 27, 1950. 
In Your Replv Please Quote 
Claim 389370 Desk 4 
Mackie & Lewis, 
Ameriean Building, 
Seattle 4, Washington. 


Attention: Mr. P. D. Mackie 


Gentlemen : 

I have your letter of February 24th regarding the 
claim involving ear SP 65624. 

The writer has discussed this matter with Mr. 
aft, who does recall talking to you in person about 
a carload of plywood that arrived destination in a 
damaged condition. This discussion being some time 
ago Mr. Taft, of course, could not recall all the de- 
tails, but regardless of any verbal conversations be- 
tween yourself and a representative of our company, 
the terms and conditions of uniform bill of lading 
(section 2, paragraph B) definitely state that claim 
must be filed with carrier in writing within nine 
months after date of delivery. Numerous legal de- 
eisions also have consistently held that a verbal 
notification is not sufficient to stay the statute of 
hnitations. 

It is indeed unfortunate that this situation has 
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come about, as vour claim appears to be one of 
merit, but if we were to waive the statute of limi- 
tations in the instant case, we would be subject to 
penalization by the Interstate Commerce Commis- 
sion and the participating carriers involved would 
not accept our debit in the final prorating of claim. 
In view of the above, I have no alternative but to 
again respectfully decline vour claim and return 
herewith all papers. 
Yours truly, 
Vo) oe  eRORSULY, 

Western Freight Claim Agent. 
WIG sje 
Papers attached. 


[Endorsed]: Filed May 17, 1951. 


[Title of District Court and Cause. ] 


ORDER 


Judgment will be for the plaintiffs as prayed for. 
Counsel for plaintiffs will prepare and submit pro- 
posed findings of fact, conclusions of law and judg- 
ment. 

Dated May 23, 1951. 


/s/ DAL M. LEMMON, 
United States District Judge. 


[Endorsed]: Filed May 23, 1951. 
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[Title of District Court and Cause. ] 


OBJECTIONS TO PROPOSED FINDINGS OF 
FACT, CONCLUSIONS OF LAW AND 
JUDGMENT 


Whereas by previous order made and entered 
herein the Court directed that judgment will be for 
the plaintiff and that counsel for the plaintiff will 
prepare and subinit proposed Findings of Fact, Con- 
clusions of Law and Judgment; and 

Whereas counsel for the plaintiff has compled 
with said order and served his proposed Findings 
of Fact, Conclusions of Law and Judgment upon 
counsel for defendant ; 


Therefore, comes now the defendant and objects 
to the entry of said proposed Findings of Fact and 
Conclusions of Law and the Judgment based thereon, 
and particularly objects: 


(1) To the entry of paragraph XIV of the pro- 
posed Findings of Fact, for the reason that it is not 
a justified conclusion to be drawn from the stipu- 
lated facts. 


(2) To the entry of paragraph II of the Con- 
clusions of Law, for the reason that on the basis of 
the files and records in this cause, the plaintiff is 
not entitled to judginent against the defendant in 
the sum of $1,177.71 or in anv amount whatsoever. 


(>) To the allowance of interest on the sum of 
#1,177.71 from the 12th dav of March, 1949, for the 
reason that this cause is based on an unliquidated 
elaun. 


us. Paul D. Mackie, et al. 30 


(4) To the entry of Judgment in this cause, based 
on the said proposed Findings of Fact and Con- 
clusions of Law, for the reasons hereinabove stated. 


Dated at Seattle, Washington, June 1, 1951. 
Respectfully submitted, 
/s/ ROSCOE KRIER, 
Of Attornevs for Defendant. 
Receipt of copy acknowledged. 


[Endorsed]: Filed June 1, 1951. 


[Title of District Court and Cause. ] 


FINDINGS OF FACT AND CONCLUSIONS 
OF LAW 


The above-entitled cause having come on duly and 
reguiarly for trial before the Honorable Dal M. 
Leminon, Judge of the United States District Court 
for the Northern District of California, sitting in the 
above-entitled court by designation, on the 22nd day 
of May, 1951, plaintiffs appearing by and through 
their counsel, Rummens, Griffin & Short and the de- 
fendant appearing by and through its counsel, Dean 
H. Eastman and Roscoe Krier and no testimony hav- 
ing been taken on said hearing but the court having 
read and considered the Pre-trial Order heretofore 
entered herein by this court on the 17th day of May, 
1951, and having examined and considered the Ex- 
hibits attached thereto, and being fully advised in 
the premises, this court does make the following: 
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Findings of Fact 


ie 
Plaintiffs, Paul D. Mackie and Joseph H. Lewis, 
at all times herein mentioned were residents of the 
State of Washington and co-partners doing business 
as Mackie & Lewis, with their principal office and 
place of business in Seattle, Washington. 


iOk 

The defendant, Northern Pacific Railway Com- 
pany, was at all times herein mentioned a corpora- 
tion organized and existing under the laws of the 
State of Washington, and engaged in the business 
of a common carrier by railroad in both interstate 
and intrastate commerce in the State of Washington 
and other States, subject to Part I of the Act of 
Congress approved February 4, 1887, entitled ‘‘An 
Act to Regulate Commerce’? (United States Code 
Annotated, Title 49, Chapters 1 and 2) and acts 
amendatory thereof and supplemental thereto. 


100. 

The above-entitled court has jurisdiction of the 
parties and subject matter of this cause pursuant to 
Part I of the Interstate Commerce Act as amended 
(49 U.S.C.A., Seetion 1, et seq.). 


Ty. 

The Southern Pacifie Company was at all times 
herein mentioned a railroad corporation engaged in 
the business of a common e¢arried by railroad in 
both interstate and intrastate commerce in the States 
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of Oregon, California and Arizona, and other States, 
and connects with the defendant herein, and that 
the Southern Pacific Company’s rails and the de- 
fendant’s rails formed a through connecting line of 
common carrier railroad in interstate commerce 
between the city of Tacoma in the State of Wash- 
ington and the city of Phoenix in the State of Ari- 
zona. 
Y. 

On or about the 4th day of March, 1949, the Ta- 
coma Plywood Corporation, as shipper, delivered 
to the defendant herein one carload of plywood to be 
transported by it and the Southern Pacific Company, 
as connecting carrier, to the city of Phoenix, Ari- 
zona, and there delivered to the consignee, one J. D. 
Halstead. 

Wok 

Said shipment was delivered to and received by 
the defendant herein for transportation under and 
pursuant to a written contract made and entered 
into by and between said shipper and the defendant, 
as provided and authorized by law and the lawful 
tariffs then in effect and applicable to such inter- 
state transportation. 


i aa 
Said bill of lading or contract of carriage pro- 
vided, among other things: 

“See. 2(b) As a condition precedent to re- 
covery, claims must be filed in writing with the 
receiving or delivering carrier, or carrier issuing 
this bill of lading, or carrier on whose line the 
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loss, damage, injury or delay occurred, within 
nine months after delivery of the property (or, 
in the case of export traffic, within nine months 
after delivery at port of export) or, in case of 
failure to make delivery, then within nine 
months after a reasonable time for delivery has 
elapsed; and suits shall be instituted against 
any carrier only within two years and one day 
from the day when notice in writing is given 
by the carrier to the claimant that the carrier 
has disallowed the claim or any part or parts 
thereof specified in the notice. Where claims 
are not filed or suits are not instituted thereon 
in accordance with the foregoing provisions, 
no carrier hereunder shall be liable, and such 
claims will not be paid.”’ 


That the plywood hereinabove described was de- 
livered to the consignee in accordance with the terms 
of the above-mentioned contract and bill of lading 
on the 12th dav of Mareh, 1949. 


Va 
Said bill of lading, above described, has been 
assigned by the said Tacoma Plywood Corporation 
to the plaintiffs herein, and that the plaintiffs are 
now the lawful holders thereof. 


IDS 
That on the date of arrival of said shipment at 
Phoenix, Arizona, an emplovee of the Southern 
Pacific Company, one W. G. Howell, inspected the 
said shipment and made a written report of the 
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results of his inspection to the consignee and said 
Southern Pacific Company. That said written re- 
port provides, among other things, 
‘Extent of damage not known. Consignee 
will call for final inspection.”’ 


and that neither the consignee nor the plaintiffs 
herein called for a final inspection, and that no 
further inspection was made by the agents or em- 
plovees of the Southern Pacific Company. 


x. 
That when said shipment arrived at point of 
destination, the bracing was broken and the load 
shifted from both ends toward the middle. 


KT. 

That the said consignee, J. D. Halstead, refused 
to accept said shipment, and the plaintiffs herein, 
through their agents, disposed of the plywood con- 
tained in said shipment to their best advantage, and 
that said plaintiffs suffered a net loss of $1,177.71, 
including special damages. 


SEE 

The inatter of this claim was discussed by the 
plaintiff, Paul D. Mackie, during the month of May, 
1949, and again in the month of June, 1949, with Mr. 
F. J. Taft, who was at that time the Chief Clerk 
in the Freight Claim Department of the defendant. 
During these conversations the said plaintiff advised 
the said F. J. Taft of his intention to file a claim, 
and further advised that formal claim was delaved 
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by inability to complete a deal and determine the 
exact loss. 
Xi. 

Plaintiffs above named filed a written claim for 
their damage with the defendant, in Seattle, Wash- 
ington, on the 2nd day of February, 1950, at which 
time more than nine months had expired since the 
delivery of said shipment of plywood as aforesaid, 
and that said claim was denied by the defendant on 
the 23rd day of February, 1950. 


AY. 

That by reason of the inspection by the Southern 
Pacific Company and adviee from the defendant’s 
agents and from the plaintiffs, the defendant knew 
immediately after the arrival of the shipment above 
deseribed that it had damaged said shipment, and 
the defendant then had as much, if not more, knowl- 
edge in relation to said damage as the plaintiffs, and 
at all times herein mentioned had or was chargeable 
with actual knowledge of all the conditions as to said 
damage. 


Done nuOpen Countsthis... dayot >... ee ; 
1951. 
Judge. 


From the foregoing Findings of Fact the court 
does deduce the following: 
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CONCLUSIONS OF LAW 


ie 
That this court is possessed of jurisdiction of the 
parties and subject matter of this action. 


iy 
That plaintiffs are entitled to judgment against the 
defendant in the sum of Eleven Hundred Seventy- 
seven and 71/100 Dollars ($7,177.71) together with 
their costs and disbursements taxable herein. 


Donen Open Court this... day of............ 3 
1951. 
/s/ DAL M. LEMMON, 
Judge. 


Presented by: 
/s/ KENNETH P. SHORT, 
RUMMENS, GRIFFIN & 
SHORT, 
Attorneys for Plaintiffs. 

Approved as to form: 

DEAN H. EASTMAN, and 

ROSCOE KRIER, 


Attorneys for Mevendart 


Receipt of copy acknowledged. 
[Endorsed]: Filed June 1, 1951. 
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United States District Court, Western District of 
Washington, Northern Division 


No. 2617 


PAUL D. MACKIE and JOSEPH H. LEWIS 
d/b/a Mackie & Lewis, 
Plaintiff, 
vs. 
NORTHERN PACIFIC RAILWAY COMPANY, 


a Corporation, 
Defendant. 


JUDGMENT 


The above-entitled cause having come on duly and 
regularly for trial before the Honorable Dal M. 
Leminon, Judge of the United States District Court 
for the Northern District of California, sitting in the 
above-entitled court by designation on the 22nd day 
of May, 1951, plaintiffs appearing by and through 
their counsel, Rummens, Griffin & Short and the de- 
fendant appearing by and through its counsel, Dean 
H. Eastman and Roscoe Krier, and the court having 
examined and considered the Pre-trial Order hereto- 
fore entered herein on the 17th day of May, 1951, 
together with Exhibits attached thereto, and hav- 
ine heard the arguments of respective counsel and 
having heretofore rendered, made and entered its 
findings of fact and conclusions of law, now 
therefore, in conformity therewith, it is by the court, 

Ordered, Adjudged and Decreed that plaintiffs 
be and they hereby are awarded judgment against 
the defendant in the sum of Kleven Hundred 
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Seventy-seven dollars and 71/100 ($1,177.71) and 
for their costs and disbursements taxable herein. 
Done in Open Court this Ist day of June, 1951. 
/s/ DAL M. LEMMON, 
Judge. 
Presented by: 
of KENT Pastore, 
Approved by: 
DEAN H. EASTMAN, and 


ROSCOE KRIER, 
Attorneys for Defendant. 


Receipt of Copy acknowledged. 
[Endorsed]: Filed June 1, 1951. 


[Title of District Court and Cause. ] 


NOTICE OF APPEAL 
Notice Is Hereby Given that the Northern Pacific 
Railway Company, a corporation, the defendant 
above named, hereby appeals to the United States 
Circuit Court of Appeals for the Ninth Circuit 
from the final judgment entered in the above-entitled 
action on June 1, 1951. 
Dated this 21st day of June, 1951. 
/8s/ DEAN H. EASTMAN, 
/s/ ROSCOE KRIER, 
Attorneys for Appellant, Northern Pacific Railway 
Company. 


[Endorsed]: Filed June 21, 1951. 
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SUPERSEDEAS AND COST BOND 
ON APPEAL 


Know All Men by These Presents: 


That we, the Northern Pacific Railway Company, 
a corporation organized and existing under and by 
virtue of the laws of the State of Wisconsin, as 
principal, and the Saint Paul-Mereury Indemnity 
Company of Saint Paul, a corporation organized 
and existing under and by virtue of the laws of the 
State of Delaware, and duly authorized to transact 
the business of surety in the State of Washington, 
as surety, are held and firmly bound unto Paul D. 
Mackie and Joseph H. Lewis, d/b/a Mackie & 
Lewis, the plaintiffs above named, in the just and 
full sum of Twenty-Six Hundred and No/100ths 
Dollars ($2,600.00), for which sum well and truly 
to be paid we bind ourselves and our respective 
successors and assigns, jointly and severally, firmly 
by these presents. 

The eondition of this obligation is such that 
whereas the above-named plaintiffs on the 1st day 
of June, 1951, in the above-entitled action and court, 
recovered judgment against the defendant in the 
sum of $1,177.71, together with their costs and dis- 
bursements taxable herein, and 

Whereas the above-named principal has hereto- 
fore given due and proper notice that it appeals 
from said decision and judgment of said United 
States District Court. 
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Now, Therefore, if the principal, Northern Pacific 
Railway Company, shall pay to Paul D. Mackie and 
Joseph H. Lewis, d/b/a Mackie & Lewis, the plain- 
tiffs above named, all costs and damages that may 
be awarded against the said principal on appeal or 
dismissal thereof, and shall satisfy the judgment 
appealed from in full, together with costs and in- 
terest and damages for delay, if for any reason the 
appeal is dismissed or if the judgment is affirmed, 
and shall satisfy in full such modification of the 
judgment and such costs, interest and damages as 
the appellate court may adjudge and award, then 
this obligation to be void, otherwise to remain in 
full force and effect. 


In Witness Whereof we have hereunto subseribed 
our names and affixed our seals this 21st day of 
June, 1951. 

NORTHERN PACIFIC 
RAILWAY COMPANY. 


By /s/ DEAN H. EASTMAN, 
/s/ ROSCOE KRIER, 
Its Attorneys. 
SAINT PAUL-MERCURY INDEMNITY COM- 
PANY OF SAINT PAUL 


[Seal] By /s/ JAMES P. YOUNG, 
Attorney in Fact. 
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Approved this 22nd day of June, 1951. 


/s/ JOHN C. BOWEN, 
District Judge. 


Approved 6-21-51. 


/s/ KENNETH P. SHORT, 
Attorney for Plaintiffs. 


[Endorsed]: Filed June 22, 1951. 


[Title of District Court and Cause.] 


STATEMENT OF POINTS 


The appellant submits the following points upon 
which it will rely: 


(1) The failure of the shipper to file a written 
claim for damages to his shipment within the time 
prescribed by the contract of carriage (bill of 
lading), is such a violation of the contract as to con- 
stitute a waiver of the claim; 


(2) <A shipper’s oral notice to the carrier that 
he intends to file a claim for damage to his goods 
in transit is not comphance with the contract, which 
requires the filing of a claim in writing; 

(3) Knowledge of damage to goods in transit 
on the part of a carrier’s agent does not excuse a 
failure to comply with the provision of the contract 
requiring filing of claim in writing; 


(4) A carrier may not waive or ignore a valid 
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provision of the contract under which the shipment 
was made. 


Respectfully submitted, 
/s/ DEAN H. EASTMAN, 


/s/ ROSCOE KRIER, 
Attorneys for Defendant 
and Appellant. 


Receipt of Copy acknowledged. 
[Endorsed]: Filed July 11, 1951. 


[Title of District Court and Cause.] 
STIPULATION DESIGNATING RECORD 
ON APPEAL 


It Is Hereby Stipulated by and between the 
parties herein, by and through their respective at- 
torneys of record, that the record on appeal may 
include the following: 


(1) Pre-trial Order, together with the six ex- 
hibits thereto attached ; 


(2) Order announcing the Court’s opinion; 


(3) Objections to proposed Findings of Fact 
and Conclusions of Law; 


(4) Findings of Fact and Conclusions of Law; 
(5) Judgment; 
(6) Notice of Appeal; 


48 Northern Pacific Raalway Co. 
(7) Statement of Points. 
Dated this 10th day of July, 1951. 


/3s/ ROSCOE KRIER, 
Attorney for Defendant 
and Appellant. 


/s/ RUMMENS, GRIFFIN and 
SHORT, 
Attorney for Plaintiffs and 
Respondents. 


[Endorsed]: Filed July 11, 1951. 


[Title of District Court and Cause.] 


CERTIFICATE OF CLERK U. 8S. DISTRICT 
COURT TO RECORD ON APPEAL 


United States of America, 
Western District of Washington—ss. 


J, Millard P. Thomas, Clerk of the United States 
District Court for the Western District of Wash- 
ington, do hereby certify that pursuant to the pro- 
visions of Subdivision 1 of Rule 11, as Amended, of 
the United States Court of Appeals for the Ninth 
Cireuit, and Rule 75(0) of the Federal Rules of 
Civil Procedure, I am transmitting herewith all 
of the original papers in the file dealing with the 
above-entitled action, and that the same constitute 
the complete record on file in said Cause. The 
papers herewith transmitted constitute the record 
on appeal from the final judgment filed in said 
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cause for Plaintiff on June 1, 1951, to the United 
States Court of Appeals at San Francisco, Cali- 
fornia, and are identified as follows: 


1. Complaint, filed Sept. 5, 1950. 

2. Marshal’s Return on Summons, filed Sept. 7, 
1950. 

3. Stipulation extending time to Oct. 9, 1950, to 
answer, filed Sept. 26, 1950. 

4, Order Granting Additional Time to Answer, 
filed Sept. 26, 1950. 

5. Answer, filed Oct. 9, 1950. 

6. Reply, filed Oct. 18, 1950. 

7. Pre-Trial Order, filed May 17, 1951. 

8. Plaintiffs’ Trial Memorandum, filed May 18, 
1951. 

9. Defendant's Trial Brief, filed May 18, 1951. 

10. Order ruling judgment for Plaintiffs, filed 
May 23, 1951. 

11. Objections of defendant to Proposed Find- 
ings of Fact, Conclusions of Law and Judgment, 
filed June 1, 1951. 

12. Findings of Fact and Conelusions of Law, 
filed June 1, 1951. 

13. Judgment for Plaintiffs, filed June 1, 1951. 

14. Notice of Appeal by defendant, filed June 21, 
Poo. 

15. Supersedeas and Cost Bond on Appeal, filed 
June 22, 1951 ($2600.00), (Saint Paul-Mereury In- 
demnity Company of St. Paul). 
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16. Statement of Points by defendant-appellant, 
filed July 11, 1951. 

17. Stipulation Designating Record on Appeal, 
filed July 11, 1951. 

I certify that the following is a true and correct 
statement of all expenses, costs, fees and charges in- 
curred in my office for preparation of the record 
on appeal herein on behalf of defendant, to wit: 

INoticeol “Appedia ssae ues ee $5.00, 


and that this amount has been paid to me by the 
attorneys for the appellant. 


In Witness Whereof I have hereunto set my hand 
and affixed the official seal of said District Court at 
Seattle, this 26th day of July, 1951. 


[Seal] MILLARD P. THOMAS, 
Clerk. 


By /s/ TRUMAN EGGER, 
Chief Deputy. 


[Endorsed]: No. 13032. United States Court of 
Appeals for the Ninth Cireuit. Northern Pacific 
Railway Company, a corporation, Appellant, vs. 
Paul DPD. Mackie, and Joseph H. Lewis, d/b/a 
Mackie & Lewis, Appellees. Transcript of Record. 
Appeal from the United States District Court for 
the Western District of Washington, Northern Divi- 
sion. 

Filed July 30, 1951. 

{/s/ PAWL PO BELEN. 
Clerk of the United States Court of Appeals for the 
Ninth Cireuit. 


